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UNITED STATES DISTRICT COURT

DISTRICT OF NORTH DAKOTA

RODNEY J. IRELAND, et al., Case No. 3:13-CV-0003-PDW-ARS

Plaintiffs, MOTION FOR ATTORNEYS’ FEES AND
COSTS

VS.

CHRISTOPHER D. JONES, etc.,
et al,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Pursuant to Fed. R. Civ. P. 26(h) and the terms of the parties’ Settlement
Agreement, the Class and Subclass Representatives, on behalf of themselves and the
certified classes they represent, file this motion seeking an award of attorneys’ fees and
costs in the amount of $320,000 in connection with final approval of the proposed class
action settlement with defendants Christopher D. Jones, Executive Director, North
Dakota Department of Human Services, in his official capacity, the State of North
Dakota, North Dakota Department of Human Services (“DHS”), North Dakota State
Hospital (‘“NDSH”), and Dr. Rosalie Etherington, Superintendent of NDSH, in her official
capacity.” In 2013, Judge Erickson and Magistrate Judge Klein asked Joel Fremstad
and Christopher Brancart to accept appointment to represent the plaintiffs in this case.

(Declaration of Joel Fremstad filed herewith [“Fremstad Dec.”] [ 7; Declaration of

'This motion is being filed before the motion for final approval so that it is on file
prior to the expiration of the deadline for class members to file objections to the
proposed settlement. Details regarding the terms of the settlement will be set forth in
the motion for final approval. They are also set forth in the motion for preliminary
approval already on file. (ECF 687 at pp. 10-20.)
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Christopher Brancart filed herewith [‘C.Brancart Dec.”] [ 2.) Both agreed and have
represented the plaintiff classes in this litigation for the past seven years. The case
having reached an agreed upon settlement and notice having been given to the class,
plaintiffs now bring this motion for approval of the negotiated fee award.

AGREEMENT ON THE AMOUNT OF ATTORNEYS’ FEES AND COSTS

Pursuant to the Settlement Agreement setting forth the terms of the proposed
class action settlement filed in this action on July 13, 2020 (Doc. 687-2), defendants
have agreed to pay Class Counsel’s attorneys’ fees and costs in the amount of
$320,000.00, subject to Court approval as required by Fed. R. Civ. P. 23(h). (Doc. 687-
2 at 303 q] 3.9 [capitalized terms in this motion have the same definition as those in the
Settlement Agreement].) The Agreement contemplates that plaintiffs will move for
attorneys’ fees and costs in conjunction with the Court’s hearing on the final approval of
the proposed settlement. (Id.) Defendants have agreed “not to oppose or cause to be
opposed Class Counsel's Fee Motion so long as the amount requested does not
exceed [$320,000.00].” (Id.) It does not.

NOTICE TO THE CLASS

Notice of the proposed payment of attorneys’ fees and costs was included in the
Class Notice timely mailed to the Absent Class Members. A copy of this fee motion will
also be placed on each unit at SOTEP at NDSH so that class members may review it
prior to the expiration of the objection deadline. (Declaration of Elizabeth Brancart filed
herewith [“‘E.Brancart Dec.”] [ 25.)
I

I
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ARGUMENT

THE COURT SHOULD APPROVE PLAINTIFFS’ REQUEST
FOR ATTORNEYS’ FEES AND COSTS.

A. Applicable Legal Standards.

Under Fed. R. Civ. P. 23(h), “[i]n a certified class action, the court may award
reasonable attorney’s fees and nontaxable costs that are authorized by law or by the
parties’ agreement.” Fed. R. Civ. P. 23(h). Rule 23(h) requires a formal fee motion, and
class members must be given notice of the motion and an opportunity to object. Fed. R.
Civ. P. 23(h)(1) and (2). Here, as stated above, notice that Class Counsel would move
for the attorneys’ fees and the proposed amount of the fees to be awarded was
included in the Class Notice along with instructions on how to object. (E.Brancart Dec. q
25; ECF 687-2 at pp. 82, 84-85 of 99.)

In this case, an award of attorneys’ fees is authorized by both law and the
parties’ agreement. The proposed class settlement involves plaintiffs’ claims under the
Americans with Disabilities Act ("ADA”), 42 U.S.C. §§ 12101, et seq., the Religious
Land Use and Institutionalized Persons Act of 2000 (“RLUIPA”), 42 U.S.C. §§ 2000cc,
et seq., and 42 U.S.C. §§ 1983, 1985(e) and 1986. (ECF 246 at pp. 78-31; ECF 574-1
at p. 38.) Each of those claims provides for an award of reasonable attorneys’ fees and
costs to the prevailing party. The ADA provides that the Court “in its discretion, may
allow the prevailing party, other than the United States, a reasonable attorney’s fee,
including litigation expenses, and costs.” 42 U.S.C. § 12205. The Civil Rights Attorney’s
Fees Awards Act, as amended, provides that in cases brought under RLUIPA and §§

1983, 1985, 1985, the court, “in its discretion, may allow the prevailing party, other than
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the United States, a reasonable attorney’s fee as part of the costs.” 42 U.S.C. §
1988(b).

In exercising its discretion to determine a reasonable fee in a class action
settlement, a district court generally calculates the fee award by utilizing either the
lodestar method or the percentage of the benefit method. In re Life Time Fitness, Inc.,
Tel. Consumer Prot. Act (TCPA) Litig., 847 F.3d 619, 622 (8th Cir. 2017). The lodestar
approach is the recommended method by which to analyze a fee request in a class
action brought under a fee-shifting statute because “it is reasonably objective, neutral,
and does not require making monetary assessments of intangible rights.” Johnston v.
Comerica Mortg. Corp., 83 F.3d 241, 245 (8th Cir. 1996). As this case involves claims
with statutory fee-shifting provisions, the lodestar method is appropriate.

B. The proposed fee award represents a reasonable fee under the lodestar
method.

The lodestar is calculated by multiplying the number of hours reasonably worked
by the prevailing hourly rate. Hensley v. Eckerhart, 461 U.S. 424, 433 (1983); Childress
v. Fox Assocs., LLC Childress, 932 F.3d 1165, 1172 (8th Cir. 2019). The proposed fee
award of $320,000 is less than Class Counsel’s actual lodestar for work on the settled
claims. As will be described in Class Counsel’'s motion for final approval, the claims
settled represent only a portion of the claims brought in the case. During the pendency
of this case the Eighth Circuit’'s developing jurisprudence effectively foreclosed
constitutional claims by civilly committed sex offenders challenging their continued
confinement in the face of non-existent or inadequate sex offender treatment. Karsjens

v. Piper, 845 F.3d 394 (8th Cir. 2017). Class counsel spent a significant amount of time
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over the past seven years litigating those claims, even obtaining a ruling in plaintiffs’
favor that a portion of the North Dakota sex offender statute was unconstitutional.? (See
ECF Orders 403, 519, 535, 648, 669.)

But, unlike the class action challenges to the Minnesota, Missouri, and lowa sex
offender civil commitment systems which were ultimately dismissed under Karsjens, the
plaintiffs in this case also brought statutory challenges along with constitutional
challenges based on the conditions of confinement for persons being held at NDSH
pending evaluation for civil commitment and challenges to the practice of charging SDls
for the cost of their civil commitment and pursuing post-release claims to recover those
costs by way of collections agencies and judgments. (ECF 246 at pp. 78-31; ECF 343-1
at pp. 26-29; ECF 574-1 at p. 38.) Plaintiffs also brought claims against the
Department of Corrections and Rehabilitation for its part in the civil commitment
process. (ECF 246 at pp. 17-22.) Class Counsel — primarily Christopher Brancart and
Elizabeth Brancart — spent over 4,000 hours litigating the entire case, for a lodestar of
$1.5 million. (E.Brancart Dec. [ 8-11; Table 1 below.) Columns B and C of Table 1
below reflect the total number of hours worked by Christopher Brancart and Elizabeth
Brancart on the litigation and the unadjusted lodestar for the time spent on the entire
litigation. (E.Brancart Dec. ] 11.) Table 2 below reflects the total number of hours spent
by Fremstad Law. (Declaration of James Teigland filed herewith [“Teigland Dec.”] q[{] 3-
9.

In preparing this motion, the undersigned examined Brancart & Brancart’s billing

*As part of the settlement of the case the parties have agreed that plaintiffs will
not oppose defendants’ motion to vacate that order in light of Karsjens.

-5-
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records and identified which hours were attributable primarily to the claims of the ADA,
RLUIPA, Evaluation and Debt Classes and Subclasses and which were attributable
primarily to the claims of the SOTEP Class and Juvenile Subclass or the claims against
DOCR. Counsel also identified a third category of time — that which contributed to the
litigation as a whole and represented work which would have been necessary even if
the case did not involve the constitutional challenges on which plaintiffs did not reach a
settlement in their favor. (E.Brancart Dec. | 9.) Counsel then removed the time
attributed primarily to the claims of the SOTEP Class and Juvenile Subclass and those
against DOCR — approximately 70% of the total time. (Id.) The time on Exhibit 1 formed
the basis for plaintiffs’ settlement demand and the subsequent negotiations regarding
the amount to be paid for attorneys’ fees and costs based on that reduced time. (Id.)
Attached as Exhibit 1 of the Declaration of Elizabeth Brancart filed herewith are
the time records for Christopher Brancart and Elizabeth Brancart reflecting the hours
spent on tasks related to the claims of the ADA and RLUIPA Subclasses and
Evaluation and Debt Classes or on tasks which contributed to the litigation as a whole.
Those records show that Christopher Brancart spent 400.6 of his 1,400.7 hours (or
29%) on the successful claims and Elizabeth Brancart spent 719.6 of her 2,522.4 hours
(or 29%) on those claims. Those adjusted hours are reflected in columns D and E of
Table 1 below. (E.Brancart Dec. §9.) The time records for Fremstad Law are attached
as Exhibit A to the Declaration of James Teigland filed herewith. (Teigland Dec. [ 5-9.)
An adjustment to the hours worked by the professionals of Fremstad Law is not
necessary since the firm’s hours were primarily spent on tasks applicable to the

litigation as a whole rather than to any particular claim. (E.Brancart Dec. §9.)

-6-
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Class Counsel’s lodestar, adjusted as just described, is as follows:

TABLE 1
BRANCART & BRANCART LODESTAR

A B C D E

Biller Hourly Total Total Adjusted | Adjusted

Rate Hours Lodestar Hours Lodestar
Chris Brancart, $375 1,400.7 | $525,262.50 | 400.6 $ 150,225.00
Attorney
Elizabeth $375 2,522.4 945,900.00 | 719.6 269,850.00
Brancart,
Attorney

TOTALS: 3,923.1 | $1,471,162.50 | 1,120.2 $ 420,075.00

TABLE 2
FREMSTAD LAW LODESTAR
Biller Hourly Rate Hours Total
Joel Fremstad, Attorney | $335 11.0 $ 3,685.00
James Teigland, $240 118.7 28,488.00
Attorney
Nick Thornton, Attorney $300 3.0 900.00
Mark Western, Attorney $285 4.2 1,197.00
Paralegal/Legal Assistant | $145 24.9 3,610.00
TOTALS: 161.8 $ 37,880.00

The lodestar represents a reasonable number of hours multiplied by a

reasonable hourly rate.

a. Counsel spent a reasonable number of hours.

In total, Christopher Brancart and Elizabeth Brancart spent over 1,100 hours and
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James Teigland, Joel Fremstad, and Fremstad Law spent over 160 hours on tasks
which contributed to the successful results obtained in this the litigation. Together they
seek an award of attorneys’ fees and costs in the amount of $320,000 for that work in
keeping with the terms of the settlement agreement. The Court must decide whether
that amount is reasonable for the results obtained on behalf of the classes. It is.

The hours included in the adjusted lodestar reflect work that was integral to
obtaining written changes in the policies applicable to the Evaluation, RLUIPA and Debt
Classes. (E.Brancart Dec. | 12; see Motion for Preliminary Approval, ECF 687 at pp.
10-20.) In addition, the hours worked over the course of the seven years of the litigation
continued to press DHS and NDSH into making numerous changes to the conditions of
confinement and treatment programs for SDIs which benefitted the ADA Subclass, as
well as generally benefitted the SOTEP and Juvenile Subclasses. (See Motion for
Preliminary Approval, ECF 687 at pp. 24-25.)° Early in the litigation, after filing a motion
for preliminary injunction, plaintiffs also obtained NDSH’s agreement to change certain
written policies regarding attorney access to clients at NDSH. (See ECF 261.)

Since the fall of 2015, James Teigland has been the attorney at Fremstad Law
primarily responsible for this case. Fremstad Law assisted in the litigation as local
counsel in a number of ways. Mr. Teigland helped coordinate and attend the three
settlement conferences before Magistrate Judge Senechal and traveled to North
Dakota State Hospital and met with clients and accompanied plaintiffs' ADA expert Dr.

Robin Wilson in his site inspection and class member interviews. (Teigland Dec. [ 3.)

*As part of the settlement agreement defendants expressly deny that this
litigation had anything to do with the changes implemented at SOTEP during the
pendency of the case. (ECF 687-2 at pp. 20-22 of 99.)

-8-
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Mr. Teigland also worked to obtain the documents responsive to plaintiffs' subpoena to
the Collection Center, Inc. pertaining to the Debt Class claims and appeared at the
numerous telephonic status conferences, among other things. (Id.) He spent 118.7
hours on those matters.

The number of hours in the adjusted lodestar is reasonable because the hours
relate to the claims on which plaintiffs were successful. Each entry of the 1,118 hours
spent by Christopher Brancart and Elizabeth Brancart set forth in the attached time
records indicate whether it was spent on the ADA, RLUIPA, Evaluation, or Debt claims,
or on other aspects of the litigation leading to the success of those claims. (E.Brancart
Dec. { 13.) In particular, after accepting the court appointment, over the course of four
months Christopher Brancart spent 68.2 hours in collecting documents and information
regarding potential claims and traveling from California to North Dakota to meet with
plaintiffs who had initially filed the lawsuit and other persons at NDSH who were
interested in joining the case. (Id.) The Brancarts spent another 40 hours in
investigating the facts supporting the ADA, RLUIPA, Evaluation and Debt claims. (Id.) A
significant amount of time was spent on discovery. The Brancarts spent 126 hours in
preparing discovery related to the ADA, RLUIPA, Evaluation and Debt claims and
doggedly pursuing disclosure of the identity and records of SDIs maintained by NDSH.
(Id.) Throughout the case, DHS and NDSH took the position that information
concerning the identity and records of persons civilly committed under Chapter 25-03.3
was protected from disclosure under HIPAA and that plaintiffs were not entitled to that
information without obtaining written releases from each SDI. (Id.) This position — which

required Class Counsel to guess at the identity of those civilly committed at NDSH and

-9-
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attempt to obtain releases from them while at the same time attempting to move to
compel full disclosure by NDSH under an appropriate protective order — was extremely
time consuming. (ld.)

James Teigland spent over 20 hours on motion to compel issues and another
approximately 14 hours in working to obtain subpoenaed documents from Collection
Center, Inc. through the meet and confer and discovery conference process.
(E.Brancart Dec. | 14; Teigland Dec., Exh. A.) The CCI documents were important to
resolving the Debt Class claims because they showed that NDSH was pursuing
collection claims against discharged SDIs in a manner not authorized by N.D.C.C.
Chapter 25-03.3. (Brancart Dec. | 14.)

The Brancarts spent 76.3 and Mr. Teigland spent 6.7 hours related to litigation a
motion for preliminary injunction, including an evidentiary hearing before Magistrate
Judge Senechal. (E.Brancart Dec. | 15; Teigland Dec., Exh. A.) As a result of that
motion, NDSH agreed to make certain changes in its policies lifting and reducing certain
restrictions on attorney visitation with SDI clients at NDSH. (E.Brancart Dec. [ 15.)
Counsel spent time on the class certification motion, reduced to 69.7 hours to reflect
the time reasonably allocatable to the ADA, RLUIPA, Evaluation, and Debt class
certification. (Id.) Counsel spent another 77.2 hours on legal research and 76.3 hours
on motion work related to the successful claims. Work on motions was increased
because every motion was subject to Rule 72 appeals. (Id.) Counsel spent 71.8 hours
in compiling evidence in support of the ADA, RLUIPA, Evaluation, and Debt class
claims. A large portion of that time was spent in compiling “treatment timelines” based

on an analysis of individual SDI's treatment progression (or lack thereof). Those

-10-
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timelines showed that SDIs with disabilities — members of the ADA Subclass — made
substantially little progress in treatment and virtually never obtained a recommendation
for discharge by NDSH evaluators. (Id.)

Together, Elizabeth Brancart and Christopher Brancart spent 336 hours in
preparing settlement demands, responding to settlement proposals, preparing for,
traveling to and attending three separate settlement conferences with Magistrate Judge
Senechal, and in working closely with her and counsel for defendants since October
2017 to resolve the case, negotiating the settlement of each claim separately, including
drafting and exchanging a multitude of drafts of policies, settlement documents,
releases, fee demands, and preparation of class settlement approval documents
through preliminary approval and on this fee motion (in part). (Brancart Dec. [ 15.)
James Teigland spent 27.5 hours in attending the settlement conferences and assisting
with communications with the class members who appeared at those conferences. (Id.;
Teigland Dec., Exh. A.) Time related to retaining ADA expert Dr. Robin Wilson and
arranging for his site inspection at NDSH, interviews with SDls, and providing him with
the information necessary for his report totaled 52.8 for Brancart & Brancart and almost
16 hours for James Teigland. (Id.; Teigland Dec., Exh. A.) Other significant time
included hours spent on visits to meet with clients and inspect the SOTEP unit at NDSH
and associated travel, and communications with SDIs. (E.Brancart Dec. [ 15.)

Attorneys with the Fremstad firm also spent modest amounts of time — Mr.
Fremstad in monitoring his firm’s participation in the case, approving settlement
positions, and providing his knowledge and opinions as needed. (Fremstad Dec. [ 5.)

Attorneys Nick Thornton and Mark Western also contributed small amounts of time on

-11-
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specific narrow tasks within their expertise. (Teigland Dec. {[]] 6-7.) Fremstad Law’s
paralegals spent approximately 25 hours on the case, performing case management
duties that Mr. Teigland otherwise would have had to perform. (Tegland Dec. || 8; Exh.
A)

The number of hours making up the lodestar is also reasonable because Class
Counsel has exercised billing judgment. The lodestar does not include any portion of
the 200 hours spent by Brancart & Brancart’s junior attorneys nor the almost 400 hours
spent by Brancart & Brancart’s legal assistants who took primarily responsibility for
handling the (literally) hundreds of calls from the class members while confined at
NDSH and after their release.* (E.Brancart Dec. [ 16.) Nor does it contain all of the time
Elizabeth Brancart spent on preparing this fee motion or that she will spend in the future
preparing the motion for final approval. Nor does the table include the time Christopher
Brancart will spend in traveling to North Dakota to meet with the plaintiffs to explain the
terms of the settlement and answer questions, or in preparing for, traveling to, and
appearing at the hearing on final approval before this Court. (Id.) Likewise, time that will
be spent by Class Counsel in contacting Debt Class members and obtaining releases in
exchange for payment is omitted from the table. (I1d.) Nor does the time include all time
spent by Fremstad Law. (Teigland Dec. ] 9; Fremstad Dec. [ 5.)

Overall, the amount of time Class Counsel spent was reasonable given the

results obtained and the exercise in billing judgment.

*At an hourly rate of $120 — the low end of the range for paralegals and legal
assistants in Fargo (see Fremstad Dec. § 8) — the 400 hours spent by Brancart &
Brancart’s legal assistants come to $48,000, none of which has been included in the
adjusted lodestar. (E.Brancart Dec. §] 16.)

-12-
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b. Counsel seeks a reasonable hourly rate.

A “reasonable” hourly rate is calculated according to the prevailing market rates
in the relevant community, here the District of North Dakota or Fargo. Blum v. Stenson,
465 U.S. 886, 895 (1984). The qualifications and experience of each attorney working
on this matter are set forth in the Declarations of Christopher Brancart, Christopher
Brancart, Joel Fremstad and James Teigland filed herewith.

Plaintiffs seek an hourly rate of $375 for both Christopher Brancart and Elizabeth
Brancart, each of whom have been in practice for over 30 years, primarily in the field of
civil rights litigation.® (See E.Brancart Dec. {[{] 2-6, and C.Brancart Dec. {[{] 3-10, setting
forth qualifications.) That hourly rate is on the low end of a reasonable rate for attorneys
with similar experience and comparable expertise in the Fargo legal community,
(Fremstad Dec. [ 7), and much lower than plaintiffs’ counsel’s customary hourly rate for
fee-paying clients in their home venue. (See E.Brancart Dec. [ 17; C.Brancart Dec. [
13-14.) Mr. Fremstad hourly rate of $340 and Mr. Teigland’s hourly rate of $240, as well
as the hourly rates of $300 and $285 for Mr. Thornton and Mr. Western, are also
reasonable and in line with the prevailing market rates. (Teigland Dec. [ 6-7; Fremstad
Dec. [ 6.) Those rates are the rates the Fremstad Law attorneys actually charge their

fee-paying clients. (Teigland Dec. |[] 4, 6-7; Fremstad Dec. ] 6.) Moreover, the rates

°In this uncontested fee motion Christopher and Elizabeth Brancart calculate
their lodestar based on an hourly rate of $375 although that rate is in the middle of the
reasonable range for attorneys of their experience and expertise in this jurisdiction. The
agreed upon fee award of $320,000 would still be justified even if their hourly rates
were $325 or even $300, which would have resulted in an adjusted lodestar of
$339,753.38. Given that the amount of the fee award has been agreed upon, plaintiffs’
counsel’s submission of this fee motion based on an hourly rate of $375 is not intended
to represent an admission that $375 is the high end of what constitutes a reasonable
hourly rate for their services.

13-
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sought by Class Counsel are in keeping with the range of hourly rates most recently
found to be reasonable in the District of North Dakota.

For example, in August 2019 Judge Hovland observed in North Dakota Farm
Bureau, Inc. v. Stenehjem, No. 1:16-cv-2018, 2019 WL 4045643, *5 (D.N.D. Aug. 27,
2019), that “[b]ased on the Court’s 40 years of experience in North Dakota as an
attorney in private practice and as a federal judge, hourly rates for associates in the
$200-$300 range and $300-$425 range for partners are not unusual or unreasonable.”
Farm Bureau involved a successful constitutional challenge to North Dakota’s
Corporate Farming Law brought under 42 U.S.C. § 1983, a type of challenge that
“requires skilled legal counsel.” Id. at *4. In November 2018, the district court relied on
Farm Bureau to find that hourly rates of $425 for a partner and $250 for an associate
were reasonable in a successful Title VII employment discrimination action. Roswick v.
Mid Dakota Clinic, P.C., No. 17-44 ADM/ARS, 2019 WL 5964533, *13 (D.N.D. Nov. 13,
2019).

D. The Lodestar is Reasonable under the Johnson Factors.

There is a “strong presumption” that the lodestar figure represents the
reasonable fee to be awarded. U.S. ex rel. Thompson v. Walgreen Co., 621 F. Supp.
2d 710, 713 (D. Minn. 2009) (citing City of Burlington v. Dague, 505 U.S. 557,562
(1992). The Court, however, may adjust the lodestar amount up or down on the basis of
the results obtained and the factors identified in Johnson v. Georgia Highway Express,
Inc., 488 F.2d 714, 717-19 (5th Cir. 1974), although many of those factors are already
subsumed in the calculation of the lodestar. Hensley v. Eckerhart, 461 U.S. 424, 434

n.9 (1983). Here, Class Counsel has agreed to accept an amount which is less than

-14-
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their lodestar, but examination of the Johnson factors supports awarding the full amount
of $320,000.

The Johnson factors include (1) the time and labor required; (2) the novelty and
difficulty of the questions; (3) the skill requisite to perform the legal service properly; (4)
the attorney’s preclusion of other employment due to acceptance of the case; (5) the
customary fee; (6) whether the fee is fixed or contingent; (7) the time limitations
imposed by the client or the circumstances; (8) the amount involved and the results
obtained; (9) the experience, reputation, and ability of the attorneys; (10) the
“‘undesirability” of the case; (11) the nature and length of the professional relationship
with the client; and (12) awards in similar cases. Johnson, 488 F.2d at 717-19. In this
case, factors (1), (2), (3), (8) and (9) are already taken into account in the lodestar
calculation of the reasonableness of the number of hours expended and the hourly rate.

1. The results obtained

This litigation has resulted in a significant non-pecuniary benefit being conferred
on the class of persons currently residing at SOTEP as civil committees or on
evaluation status and those who in the future may reside there as civil committees or on
evaluation status. It also benefits persons discharged from SOTEP, requiring NDSH to
stop using collection agencies to obtain judgments against SDIs without first obtaining
the required court order finding that they have the ability to pay. (E.Brancart Dec. [ 19.)

2. The “undesirability” of the case

The case had a high level of “undesirability” both because of the subject matter

and because of the difficult issues and contingent nature of payment. As stated by Mr.

Fremstad, when Judge Erickson and Magistrate Judge Klein asked him to take on the

-15-
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appointment he reached out to multiple other Fargo attorneys to locate co-counsel with
more resources and experience to assist. He was unsuccessful in finding any local
attorneys willing to assist on the case. (Fremstad Dec. § 7.) During the course of the
case, Mr. Brancart reached out to the ACLU of North Dakota and Protection and
Advocacy, a well as to consumer attorneys with respect to the debt class issues, but
none were interested in co-counseling. (E.Brancart Dec. 4] 20.) On two occasions
Brancart & Brancart applied to The Impact Fund — a civil rights class action non-profit —
to obtain a litigation grant to help defray costs associated with the the litigation. (Id.)
Although the Impact Fund had previously made grants to Brancart & Brancart, including
in the Roubidoux v. North Dakota Department of Corrections case challenging the
conditions of confinement for female inmates, it was unwilling to help fund a sex
offender class action. (Id.)
3. The contingent nature of the case

The contingent nature of the case also made it undesirable. The issues were
extremely complex and DHS and NDSH defended vigorously. Virtually every advance in
the case made by plaintiffs was through hard fought litigation. For instance, in other
cases challenging state sex offender civil commitment the state did not oppose class
certification or object to providing the names and documents related to the class
members. (E.Brancart Dec. [ 21.) In this case, plaintiffs had to engage in substantial
litigation to obtain both. (Id.) Class Counsel’s sole source of payment for work
performed on this case is by way of the attorneys’ fees approved by the Court.
(E.Brancart Dec. | 22; Fremstad Dec. [ 9.) That is the customary fee arrangement in

civil rights cases. (E.Brancart Dec. q 22.) Obtaining a fee award in this case for Class

-16-
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Counsel was possible only by obtaining a favorable settlement. Class counsel has
received no payment for any work performed on this case although the litigation has
lasted over seven years.® (E.Brancart Dec. § 22.) Counsel did not have prior attorney-
client relationships with the plaintiffs. (Id.) The work required for this case precluded
Class Counsel's work on matters that were less complex and with a shorter litigation
lifespan which, by their nature, would have resulted in more rapid payment. Instead
counsel worked on this case for years without payment, unable to work on matters that
would have resulted in payment. (Id.)
4. Awards in similar cases

There are no comparable fee awards in the similar sex offender civil commitment
cases in the Eighth Circuit as none were ultimately successful. Brancart & Brancart
obtained a fee award in a federal Fair Housing Act class action in 2012 in this Court.
Judge Erickson approved an uncontested fee award of $204,586 in connection with the
final approval of the settlement in Fair Housing of the Dakotas, Inc. v. Goldmark
Property Management, Inc., No. 3:09-cv-58 (D.N.D. Dec. 20, 2012), ecf 325, 334. That
case involved three years of litigation challenging fees charged to disabled tenants with
emotional support animals. (E.Brancart Dec. [ 23.)

All of these Johnson factors support the reasonableness of the lodestar and the
reasonableness of the fee award sought as part of the settlement of this class action.

I

Class counsel did receive approval from the Court for reimbursement of
$1,030.00 from the Court’s Non Appropriated District Court Fund for amounts expended
on obtaining reporter’s transcripts of several discovery hearings. (E.Brancart Dec. ] 22.)
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E. Class Counsel also Seeks Costs.

In addition to the attorneys’ fees, Class Counsel incurred costs and expenses in
litigating this action that are part of a reasonable fee award. 42 U.S.C. §§ 1988(b),
12205. The ADA provides for an award of expert fees as well. Ass’n of Disabled
Americans v. Neptune Designs, Inc., 469 F.3d 1357, 1361 (11th Cir. 2006); Lovell v.
Chandler, 303 F.3d 1039, 1058 (9th Cir. 2002). As set forth in the attached
declarations, Brancart & Brancart seeks $40,535.57 in costs and expenses:

*Travel costs: $9,448.39

« Payment to ADA expert Dr. Robin Wilson: $20,893.18

« Westlaw and database research (Accurint) charges: $10,194.00 (representing
30% of $33,979.00, the total incurred)

(E.Brancart Dec. ] 24.) Fremstad Law seeks $283.20 in costs related to service of the
summons and complaint. (Teigland Dec. § 11.)

CONCLUSION

Because the reasonable lodestar and costs and expenses sought by Class
Counsel far exceed the negotiated fee payment of $320,000, that proposed fee award
I
I
I
I
I
I

I
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is reasonable and should be approved by the Court in connection with the final approval
of the class action settlement.
Dated: August 21, 2020.

Respectfully submitted,

FREMSTAD LAW FIRM BRANCART & BRANCART

Joel Fremstad (ND 05541)
3003 32nd Ave S, Suite 240 /s/ Elizabeth Brancart
PO Box 3143 Elizabeth Brancart (CA 122075)
Fargo, ND 58108 Christopher Brancart (ND 06170)
Tel: (701) 478-7620 ebrancart@brancart.com
joel@fremstadlaw.com Post Office Box 686

Pescadero, CA 94060
Tel: (650) 879-0141
Fax: (650) 879-1103

Attorneys for Plaintiffs and Class Counsel
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CERTIFICATE OF SERVICE

Pursuant to Rule 5 of the Federal Rules of Civil Procedure, on August 21, 2020, |
served by email via ECF a copy of the attached document — MOTION FOR
ATTORNEYS’ FEES AND COSTS; DECLARATION OF ELIZABETH BRANCART IN
SUPPORT OF PLAINTIFFS' MOTION FOR ATTORNEYS’ FEES AND COSTS;
DECLARATION OF CHRISTOPHER BRANCART IN SUPPORT OF PLAINTIFFS'
MOTION FOR ATTORNEYS’ FEES AND COSTS; DECLARATION OF JOEL
FREMSTAD IN SUPPORT OF PLAINTIFFS' MOTION FOR ATTORNEYS’ FEES AND
COSTS; DECLARATION OF JAMES TEIGLAND IN SUPPORT OF PLAINTIFFS'
MOTION FOR ATTORNEYS’ FEES AND COSTS — upon the following attorneys:

Ronald Fischer Joel Fremstad

Daniel Gaustad Fremstad Law Firm

Joseph Quinn 3003 32nd Ave S, Suite 240
Pearson Christensen PO Box 3143

24 North 4th Street Fargo, ND 58108

P. O. Box 5758 Fax: (701) 478-7621

Grand Forks, ND 58206-5758 joel@fremstadlaw.com

Fax: (701) 775-0524
rfischer@grandforkslaw.com
dan@grandforkslaw.com
jquinn@grandforkslaw.com

/s/ Elizabeth Brancart
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UNITED STATES DISTRICT COURT
DISTRICT OF NORTH DAKOTA

RODNEY J. IRELAND, et al., Case No. 3:13-CV-0003-PDW-ARS

Plaintiffs, DECLARATION OF ELIZABETH

BRANCART IN SUPPORT OF MOTION
Vs. FOR ATTORNEYS’ FEES AND COSTS
CHRISTOPHER D. JONES, etc.,

et al,

Defendants.

N T s “u”

)

1. | am an attorney in good standing who is licensed to practice in the State
of California and before this Court. | have personal knowledge of the matters set forth
herein, and if called to testify, would and could competently testify to them.

Qualifications and Experience

2. | graduated from the University of California, Boalt Hall School of Law in
1985. | clerked for the Honorable Vincent L. McKusick, the Chief Justice of the Maine
Supreme Judicial Court, from 1985 to 1986.

3. From 1986 to 1989, | worked as an associate in the Orange County office
of the law firm of Latham & Watkins, where | worked primarily on business litigation
cases in federal and state court. In 1989, | went into private practice with my husband
Christopher Brancart. From that time until 1994, my practice consisted entirely of
appellate work on behalf of indigent criminal defendants before the Ninth Court, the
California Supreme Court and California Courts of Appeal.

4. Between 1989 and 1994 | represented appellants in a numerous federal
and state cases, including the en banc proceedings in United States v. Tucker, 8 F.3d

673 (9th Cir. 1993), and the cases United States v. Coleman, 24 F.3d 37 (9th Cir.
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1994), United States v. Mena, 925 F.2d 354 (9th Cir. 1991), and United States v.
Gomez-Norena, 908 F.2d 497 (9th Cir. 1990).

5. Since 1994, my practice has been primarily fair housing litigation. My
focus is appellate and motion work before the lower state and federal courts. | have
been lead counsel in a number of cases in favor of plaintiff-appellants under the federal
Fair Housing Act. See Avenue 6E Investments, LLC v. City of Yuma, 818 F.3d 493 (9th
Cir. 2016), cert. denied, 2016 WL 3486062 (Oct. 11, 2016); Pacific Shores Properties,
LLC v. City of Newport Beach, 730 F.3d 1142 (9th Cir.), cert denied , No. 13-1133 (U.S.
Nov. 3, 2014); Reed v. Penasquitos Casablanca Owners’s Association, 381 Fed. Appx.
674 (9th Cir. 2010); Giebeler v. M&B Associates, 343 F.3d 1143 (9th Cir. 2003); Harris
v. ltzhaki, 183 F.3d 1043 (9th Cir. 1999); and, Gilligan v. Jamco Development Corp.,
108 F.3d 246 (9th Cir. 1997). In 2002, | was counsel of record and co-wrote the brief
for respondent before the Supreme Court in Meyer v. Holley, 537 U.S. 280 (2003), an
appeal from Holley v. Crank, 258 F.3d 1127 (9th Cir. 2001), in which | successfully
represented the plaintiffs-appellants before the Ninth Circuit. Although respondents lost
in the Supreme Court, on remand the Ninth Circuit again ruled in favor of plaintiffs-
appellants in Holley v. Crank, 400 F.3d 667 (9th Cir. 2005). | also represented
appellant in Sisemore v. Master Financial, Inc., 151 Cal. App. 4th 1386 (2007),
extending disparate impact and standing doctrines from the Fair Housing Act to the
substantially equivalent California Fair Employment and Housing Act.

6. | have lectured on fair housing law and litigation, including motions and

appeals, for advocates and lawyers in California at a number of state-wide trainings in
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San Diego, Berkeley, San Francisco, and San Jose, at the 2003 and 2008 HUD
regional fair housing trainings in San Diego, California and Atlanta, Georgia, and the
2015 National Fair Housing Alliance In-Service Training in Baltimore, Maryland. | have
also served as a judge for the Stanford Law School moot court competition, where the
moot court case for a number of years was been based on our firm’s Ninth Circuit case
Giebeler v. M&B Associates, 343 F.3d 1143 (9th Cir. 2003). | am the co-author, along
with my partner Liza Cristol-Deman, of the first chapter, “Proper Defendants — Who May
be Liable,” of the Rutter Group publication California Fair Housing and Public
Accommodations, released in November 2014, covering the California Fair Employment
and Housing Act’s fair housing provisions.

7. In 2004, the Law Foundation of Silicon Valley awarded Brancart &
Brancart the Honorable Robert F. Peckham Award for Outstanding Public Interest
Litigation. The Law Foundation award was based, in part, on Brancart & Brancart’'s
success in the multi-year litigation of Giebeler v. M&B Associates, Case No. C-98-
20405 RMW JF. Our firm has twice been the recipient of the Kerstin Arusha Award in
memory of the former directing attorney of the Fair Housing Law Project, part of the
Law Foundation of Silicon Valley, recognizing contributions to the field of fair housing.

Work on this case

8. In preparing this motion | ran all of the time spent by our firm on this case
since 2013. Christopher Brancart spent 1,400.7 hours and | spent 2,522.4 hours. Our
junior attorneys Thomas Kayes and Megan Hamlin spent approximately 200 hours and
our legal assistance spent approximately 400 hours.

9. | then examined all of Brancart & Brancart’s billing records and identified

-3-
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which hours were attributable primarily to the claims of the ADA, RLUIPA, Evaluation
and Debt Classes and Subclasses and which were attributable primarily to the claims of
the SOTEP Class and Juvenile Subclass or the claims against DOCR. | also identified a
third category of time — that which contributed to the litigation as a whole and
represented work which would have been necessary even if the case did not involve the
constitutional challenges on which plaintiffs did not reach a settlement in their favor. |
then removed the time attributed primarily to the claims of the SOTEP Class and
Juvenile Subclass and those against DOCR — approximately 70% of the total time. A
similar adjustment to the hours worked by the professionals of Fremstad Law is not
necessary since the firm’s hours were primarily spent on tasks applicable to the
litigation as a whole rather than to any particular claim.

10.  Attached hereto as Exhibit 1 is a true and correct summary of the time
spent by Christopher Brancart and myself on this matter since 2013. The time set forth
in Exhibit 1 attached hereto reflects the hours spent by Christopher Brancart and me on
tasks related to the claims of the ADA and RLUIPA Subclasses and Evaluation and
Debt Classes or on tasks which contributed to the litigation as a whole. That time
served as the basis for plaintiffs’ settlement demand for fees and the parties’
negotiation of the amount to be paid to Class Counsel in connection with the settlement
of this action. That summary was created form our contemporaneous time entries input
on a daily basis throughout our work on this litigation. | have reviewed and edited the
entries contained on Exhibit 1, making sure that all the work contained therein was
accurately recorded and that no unnecessary or redundant work was included.

11.  Our time records show that Christopher Brancart spent 400.6 of his

-4-
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1,400.7 hours (or 29%) on the successful claims and that | spent 719.6 of my 2,522.4
hours (or 29%) on those claims. The total hours spent are reflected in columns B and C
of Table 1 below and the amounts spent on the successful claims are reflected in

columns D and E.

TABLE 1
A B C D E

Biller Hourly Total Total Adjusted | Adjusted

Rate Hours Lodestar Hours Lodestar
Chris Brancart, $375 1,400.7 | $525,262.50 | 400.6 $ 150,225.00
Attorney
Elizabeth $375 25224 945,900.00 | 719.6 269,850.00
Brancart,
Attorney

TOTALS: 3,923.1 | $1,471,162.50 | 1,120.2 $ 420,075.00

12.  The hours included in the adjusted lodestar in column D reflect work that
was integral to obtaining written changes in the policies applicable to the Evaluation,
RLUIPA and Debt Classes. (See Motion for Preliminary Approval, ECF 687 at pp. 10-
20.) In addition, the hours worked over the course of the seven years of the litigation
continued to press DHS and NDSH into making numerous changes to the conditions of
confinement and treatment programs for SDIs which benefitted the ADA Subclass, as
well as generally benefitted the SOTEP and Juvenile Subclasses. (See Motion for

Preliminary Approval, ECF 687 at pp. 24-25.)" Early in the litigation, after filing a motion

'As part of the settlement agreement defendants expressly deny that this
litigation had anything to do with the changes implemented at SOTEP during the
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for preliminary injunction, plaintiffs also obtained NDSH’s agreement to change certain
written policies regarding attorney access to clients at NDSH. (See ECF 261.)

13.  Each entry of the 1,118 hours spent by Christopher Brancart and me set
forth in Exhibit 1 indicates whether it was spent on the ADA, RLUIPA, Evaluation, or
Debt claims, or on other aspects of the litigation leading to the success of those claims.
In particular, after accepting the court appointment, over the course of four months
Christopher Brancart spent 68.2 hours in collecting documents and information
regarding potential claims and traveling from California to North Dakota to meet with
plaintiffs who had initially filed the lawsuit and other persons at NDSH who were
interested in joining the case. Mr. Brancart and | spent another 40 hours in
investigating the facts supporting the ADA, RLUIPA, Evaluation and Debt claims. We
also spent a significant amount of time on discovery — 126 hours in preparing discovery
related to the ADA, RLUIPA, Evaluation and Debt claims and doggedly pursuing
disclosure of the identity and records of SDIs maintained by NDSH. Throughout the
case, DHS and NDSH took the position that information concerning the identity and
records of persons civilly committed under Chapter 25-03.3 was protected from
disclosure under HIPAA and that plaintiffs were not entitled to that information without
obtaining written releases from each SDI. That position — which required us to guess at
the identity of those civilly committed at NDSH and attempt to obtain releases from
them while at the same time attempting to move to compel full disclosure by NDSH

under an appropriate protective order — was extremely time consuming.

pendency of the case. (ECF 687-2 at pp. 20-22 of 99.)
-6-
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14.  Our co-counsel James Teigland with Fremstad Law spent over 20 hours
on motion to compel issues and another approximately 14 hours in working to obtain
subpoenaed documents from Collection Center, Inc. through the meet and confer and
discovery conference process. The CCl documents were important to resolving the
Debt Class claims because they showed that NDSH was pursuing collection claims
against discharged SDIs in a manner not authorized by N.D.C.C. Chapter 25-03.3.

15.  Christopher Brancart and | spent 76.3 and Mr. Teigland spent 6.7 hours
related to litigation a motion for preliminary injunction, including an evidentiary hearing
before Magistrate Judge Senechal. As a result of that motion, NDSH agreed to make
certain changes in its policies lifting and reducing certain restrictions on attorney
visitation with SDI clients at NDSH. We spent time on the class certification motion,
reduced to 69.7 hours to reflect the time reasonably allocatable to the ADA, RLUIPA,
Evaluation, and Debt class certification. We spent another 77.2 hours on legal research
and 76.3 hours on motion work related to the successful claims. Work on motions was
increased because every motion was subject to Rule 72 appeals. We spent 71.8 hours
in compiling evidence in support of the ADA, RLUIPA, Evaluation, and Debt class
claims. A large portion of that time was spent in compiling “treatment timelines” based
on an analysis of individual SDI's treatment progression (or lack thereof). Those
timelines showed that SDIs with disabilities — members of the ADA Subclass — made
substantially little progress in treatment and virtually never obtained a recommendation
for discharge by NDSH evaluators. Together, Christopher Brancart and | spent 336
hours in preparing settlement demands, responding to settlement proposals, preparing
for, traveling to and attending three separate settlement conferences with Magistrate
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Judge Senechal, and in working closely with her and counsel for defendants since
October 2017 to resolve the case, negotiating the settlement of each claim separately,
including drafting and exchanging a multitude of drafts of policies, settlement
documents, releases, fee demands, and preparation of class settlement approval
documents through preliminary approval and on this fee motion (in part). James
Teigland spent 27.5 hours in attending the settlement conferences and assisting with
communications with the class members who appeared at those conferences. Time
related to retaining ADA expert Dr. Robin Wilson and arranging for his site inspection at
NDSH, interviews with SDIs, and providing him with the information necessary for his
report totaled 52.8 for Brancart & Brancart and almost 16 hours for James Teigland.
Other significant time included hours spent on visits to meet with clients and inspect the
SOTEP unit at NDSH and associated travel, and communications with SDIs.

16.  The number of hours making up the lodestar is also reasonable because
we have exercised billing judgment. The lodestar does not include any portion of the
200 hours spent by our firm’s junior attorneys nor the almost 400 hours spent by our
legal assistants who took primarily responsibility for handling the (literally) hundreds of
calls from the class members while confined at NDSH and after their release.? Nor does
it contain all of the time | spent on preparing this fee motion or that | will spend in the
future preparing the motion for final approval. Nor does the table include the time

Christopher Brancart will spend in traveling to North Dakota to meet with the plaintiffs to

*At an hourly rate of $120 — the low end of the range for paralegals and legal
assistants in Fargo — the 400 hours spent by our legal assistants come to $48,000,
none of which has been included in the adjusted lodestar.

-8-
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explain the terms of the settlement and answer questions, or in preparing for, traveling
to, and appearing at the hearing on final approval before this Court. Likewise, time that
will be spent by our office in contacting Debt Class members and obtaining releases in
exchange for payment is omitted from the table.

Hourly Rate Sought

17.  As of January 1, 2018 my hourly rate is $600 to $650 in matters in which
the firm bills an hourly rate, depending on the matter. The overwhelming bulk of our
practice, however, is based on awards under the federal and state civil rights fee-
shifting statutes. Most of our clients are lower income persons or non-profit
organizations that cannot afford to pay out-of-pocket to pursue federal litigation.
Plaintiffs seek an hourly rate of $375 for my time spent on this case.

18. | have also been awarded the following hourly rates in fair housing cases,
although most of the cases | have been involved in the past ten years settled without
the need for a formal motion:

« $450 per hour (as requested in an uncontested default prove up) for

work performed in 2016-17 by Judge William T. Lawrence of this district in

Fair Housing Center of Central Indiana, Inc. v. Smitley, 2018 WL 3237860

at *3, No. 1:16-cv-880-WTL-DML (July 3, 2018)

« $450 per hour for work performed in 2012 in Superior Court for Santa

Clara County, California, in The Jam Limited Partnership v. Martin Perez,

Case No. 112-CV-226399 (11/30/12);

« $400 per hour for work performed in 2008-2009 by Judge Percy
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Anderson in the Central District of California in Fair Housing Council of
San Fernando Valley v. Roommate.com, LLC, CV 03-0386-PA
(5/11/2009); and,

« $350 per hour for work performed in 2005-2007 by Judge Larry Burns in
the Southern District of California in Fair Housing Council of San Diego v.
Penasquitos Casablanca Owners Assoc., Case No. CV 05-0072
(11/26/07, S.D. Cal.).

Johnson Factors

19.  This litigation has resulted in a significant non-pecuniary benefit being
conferred on the class of persons currently residing at SOTEP as civil committees or on
evaluation status and those who in the future may reside there as civil committees or on
evaluation status. It also benefits persons discharged from SOTEP, requiring NDSH to
stop using collection agencies to obtain judgments against SDIs without first obtaining
the required court order finding that they have the ability to pay.

20. The case had a high level of “undesirability” both because of the subject
matter and because of the difficult issues and contingent nature of payment. During the
course of the case, our office reached out to the ACLU of North Dakota and Protection
and Advocacy, a well as to consumer attorneys with respect to the debt class issues,
but none were interested in co-counseling. On two occasions we applied to The Impact
Fund — a civil rights class action non-profit — to obtain litigation grants to help defray
costs associated with the litigation. Although the Impact Fund had previously made

grants to Brancart & Brancart, including in the Roubideaux v. North Dakota Department
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of Corrections case challenging the conditions of confinement for female inmates, it
was unwilling to help fund a sex offender class action.

21.  The contingent nature of the case also made it undesirable. The issues
were extremely complex and DHS and NDSH defended vigorously. Virtually every
advance in the case made by plaintiffs was through hard fought litigation. For instance,
in other cases challenging state sex offender civil commitment the states did not
oppose class certification or object to providing the names and documents related to
the class members. In this case, plaintiffs had to engage in substantial litigation to
obtain both.

22.  Our firm’s sole source of payment for work performed on this case is by
way of the attorneys’ fees approved by the Court.? That is the customary fee
arrangement in civil rights cases. Obtaining a fee award in this case was possible only
by obtaining a favorable settlement. We have received no payment for any work
performed on this case although the litigation has lasted over seven years.* We did not
have prior attorney-client relationships with the plaintiffs. Unlike the usual case, the
work required for this case precluded us from working on matters that were less
complex and with a shorter litigation life span which, by their nature, would have

resulted in more rapid payment. Instead we worked on this case for years without

*Qur firm did receive approval from the Court for reimbursement of $1,030.00
from the Court’s Non Appropriated District Court Fund for amounts expended on
obtaining reporter’s transcripts of several discovery hearings.

*Class counsel did receive approval from the Court for reimbursement of
$1,030.00 from the Court’s Non Appropriated District Court Fund for amounts expended
on obtaining reporter’s transcripts of several discovery hearings.
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payment, unable to devote time to matters that would have resulted in faster payment.

23. There are no comparable fee awards in the similar sex offender civil
commitment cases in the Eighth Circuit as none were ultimately successful. Brancart &
Brancart obtained a fee award in a federal Fair Housing Act class action in 2012 in this
Court. Judge Erickson approved an uncontested fee award of $204,586 in connection
with the final approval of the settlement in Fair Housing of the Dakotas, Inc. v.
Goldmark Property Management, Inc., No. 3:09-cv-58 (D.N.D. Dec. 20, 2012), ecf 325,
334. That case involved three years of litigation challenging fees charged to disabled
tenants with emotional support animals.
Costs

24.  Our office incurred costs and expenses in litigating this action. Brancart &
Brancart seeks $40,535.57 in costs and expenses:

*Travel costs: $9,448.39

« Payment to ADA expert Dr. Robin Wilson: $20,893.18

« Westlaw and database research (Accurint) charges: $10,194.00 (representing
30% of $33,979.00, the total incurred)

Each of those costs and expenses were actually and necessarily incurred in the
litigation of this case and each has already been paid.

25.  Notice of the proposed payment of attorneys’ fees and costs was included
in the Class Notice timely mailed to the Absent Class Members. A copy of this fee
motion will also be placed on each unit at SOTEP at NDSH so that class members may

review it prior to the expiration of the objection deadline.

* % %
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| swear that the foregoing is true and correct under penalty of perjury.

Executed on August 21, 2020, at Pescadero, California.

/s/ Elizabeth Brancart

Elizabeth Brancart
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EXHIBIT 1
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UNITED STATES DISTRICT COURT

DISTRICT OF NORTH DAKOTA

RODNEY J. IRELAND, et al., Case No. 3:13-CV-0003-PDW-ARS

Plaintiffs, MOTION FOR ATTORNEYS’ FEES AND
COSTS

VS.

CHRISTOPHER D. JONES, etc.,
et al,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

DECLARATION OF CHRISTOPHER BRANCART
IN SUPPORT OF MOTION FOR ATTORNEYS’ FEES AND COSTS

1. | am an attorney in good standing who is licensed to practice in the State
of California, North Dakota, and Nevada, and admitted to the bar of this Court. | have
personal knowledge of the matters set forth herein, and if called to testify, would and
could competently testify to them.

Court Appointment in this Matter

2. In June 2013, Magistrate Judge Karen Klein called and asked if my firm
would be willing to represent the plaintiffs in a recently filed case challenging the State
of North Dakota’s sex offender treatment program at the North Dakota State Hospital.
Judge Klein was familiar with my work in civil rights and class actions. From 2004 to
2007 our firm had (unsuccessfully) represented a certified class of female inmates
challenging conditions of confinement in the North Dakota and Judge Klein had
overseen management of that litigation. Roubideaux v. Department of Corrections and

Rehabilitation, No. A1-04-013 (D.N.D.). Between 2009 and 2012 our firm had
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(successfully) represented a certified class of disabled tenants in a Fair Housing Act
challenge to fees charged for emotional support animals. Fair Housing of the Dakotas,
Inc. v. Goldmark Property Management, Inc., No. 3:09-cv-58 (D.N.D.). Magistrate Judge
Klein had also overseen management of that case. After speaking with my law partner
Elizabeth Brancart we agreed to the court appointment.

Qualifications and Experience

3. | graduated with honors from the University of Texas School of Law in
1985. | clerked for the Honorable Vincent L. McKusick, the Chief Justice of the Maine
Supreme Judicial Court, from 1985 to 1986. From 1987 to 1989, | worked as a staff
attorney and later as the supervising attorney at the Legal Services Program in
Pomona, California.

4. In September 1989, | began a private practice in partnership with
Elizabeth Brancart intending to develop a public interest practice specializing in fair
housing litigation. For over 25 years, federal fair housing litigation has been our firm’s
specialization. Almost all of our cases involve representing nonprofit organizations and
persons, primarily of limited means, pursuant to state and federal fair housing laws. |
have resolved well over 350 such cases. | currently represent plaintiffs in approximately
25 fair housing cases in the federal courts and state courts in California, as well as in
this Court and the federal courts Nevada, Indiana, and Georgia.

5. In the course of my work, | have resolved hundreds of fair housing cases
resulting in favorable settlement agreements and consent decrees. | have tried 16 fair
housing cases on behalf of plaintiffs.

6. On average, | volunteer between three and five hours per week advising
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and training fair housing groups and attorneys around the country on how to investigate
or litigate fair housing cases. It was through that work that | came to represent fair
housing plaintiffs in North Dakota (which in turn is how we came to represent the female
prison inmates in the Roubideaux case).

7. | have lectured on fair housing topics at programs at Northwestern
University School of Law (2015), Stanford Law School (2012, 2014), Boalt (2010, 2012,
2014), UCLA School of Law (2012, 2013), John Marshall School of Law (2010-2018),
and University of North Dakota School of Law (2018). | have lectured at several bar
events on fair housing topics, including the California State Bar in 2011, 2014 and
2016, and the North Carolina State Bar in 2013.

8. | have conducted trainings for federal and state agencies on fair housing
laws, litigation and investigation, including the 2018 Fair Housing Conference
sponsored by HUD Region V in Indianapolis, the Massachusetts Commission Against
Discrimination in 2016, the Missouri Commission on Human Rights in 2016, the United
States Department of Justice, Civil Rights Division, Housing and Civil Enforcement
Section in 2011 and 2015, HUD’s Office of Fair Housing and Equal Opportunity in 2015
and 2017, California’s Department of Fair Employment and Housing in 2019, HUD’s
Regional Conference on Fair Housing and Equal Opportunity in 2000, 2002, 2004,
2012, the Hawaii Civil Right Commission in 2012, HUD’s Office of General Counsel in
2000, 2005, and 2012, and HUD’s National Policy Conference in 2010.

9. Our firm has litigated many important fair housing cases, including Meyer
v. Holley, 537 U.S. 280 (2003), Pacific Shores v. City of Newport Beach, 730 F.3d 1142

(9th Cir. 2013), cert denied 135 S. Ct. 436 (2014); and Avenue 6E v. City of Yuma, 818
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F.3d 493 (9th Cir. 2016), cert. denied, 2016 WL 3486062 (Oct. 11, 2016).

10.  In 2004, the Law Foundation of Silicon Valley awarded Brancart &
Brancart the Honorable Robert F. Peckham Award for Outstanding Public Interest
Litigation. In February 2009, | was recognized as a “Civil Rights Hero” by the California
Department of Fair Employment and Housing for my work in fair housing.

Time Spent

11.  Attached as Exhibit 1 to the Declaration of Elizabeth Brancart is a true and
correct summary of my time records for the successful claims in this case. That
summary was created based on my contemporaneous time entries which | made
throughout my work on this litigation. | have reviewed and edited the entries contained
on Exhibit 1, converting billing abbreviations into full text and made sure that all the
work contained therein was accurately recorded and that no unnecessary work was
included.

12.  Brancart & Brancart took on the role of lead counsel in this case. | was
responsible for the overall litigation strategy and management.

Hourly Rate Sought

13. My hourly rate charged to fee-paying clients in Fair Housing Act cases is
$650 as of 2019. The overwhelming bulk of our practice, however, is based on awards
under the federal and state civil rights fee-shifting statutes, often in federal courts in
states other than California. Most of our clients are lower income persons or non-profit
organizations that cannot afford to pay out-of-pocket to pursue federal litigation.
Plaintiffs calculate the lodestar at an hourly rate of $375 for my time spent on this case.

14.  The majority of our fee awards are based on negotiated settlements
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without court involvement or formal fee motions. Over the past five years | have
obtained court-ordered fee awards based on the following hourly rates (in reverse
chronological order):
* $450 per hour for work performed in 2017-19 in the Southern District of Indiana
(Indianapolis) by Judge Jane Magnus-Stinson in Fair Housing Center of Central
Indiana, Inc. v. Welton, No. 1:18-cv-1098-JMS-DLP (S.D. Ind. May 7, 2020);
« $450 per hour for work performed in 2016-17 by Judge William T. Lawrence of
this district in Fair Housing Center of Central Indiana, Inc. v. Smitley, No. 1:16-
cv-880-WTL-DML (S.D. Ind. July 3, 2018); and,
« $500 per hour for work performed in 2014-16 by Judge Gonzalo Curiel in
Macias v. Lange, 14-cv-2763-GPC (S.D. Cal. June 6, 2017).
| swear that the foregoing is true and correct under penalty of perjury. Executed
this 21st day of August, 2020, at Pescadero, California.

/s/ Christopher Brancart
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UNITED STATES DISTRICT COURT
DISTRICT OF NORTH DAKOTA

RODNEY J. IRELAND, et al.,
Plaintiffs,
No. 3:13-cv-0003-PDW-ARS

V.

CHRISTOPHER D. JONES, etc., et al,,

N N N N N N N N N

Defendants.
DECLARATION OF JOEL FREMSTAD IN SUPPORT OF
PLAINTIFFS’ MOTION FOR ATTORNEYS’ FEES AND COSTS

I, Joel Fremstad, declare as follows:

1. [ am an attorney in good standing admitted to practice in both North Dakota
and Minnesota. [ have personal knowledge of the matters set forth herein, and if called to
testify, would and could competently testify to them.

2. [ received my J.D. from the University of North Dakota School of Law with
Distinction in 1997. After graduation I clerked for Justice Dale V. Sandstrom, Justice of the
North Dakota Supreme Court. I spent nearly 9 years with the Nilles Law firm in Fargo. |
then spent several years as in house counsel for the Marcil Group in Fargo and I founded
Fremstad Law in 2008.

3. My practice areas include real estate, mergers and acquisitions, business
formation, business/partnership disputes, contract disputes, commercial litigation,
collections, and personal injury.

4. In June 2013, Judge Ralph Erickson and Magistrate Judge Karen Klein asked
me to accept a court-appointment as local counsel to represent the plaintiffs in this case

along with Christopher Brancart who would serve as lead counsel. I agreed and for the past

1
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seven years Fremstad Law has served as local counsel on the case. We were appointed
Class Counsel in 2016. James Teigland has been the attorney at the firm primarily
responsible for work on this case.

5. My personal involvement has been limited. I have primarily monitored my
firm’s participation in the litigation and contributed my opinions and knowledge as needed.
My time records indicate that [ spent 11 hours on the case over the past seven years in,
telephone calls, reviewing and approving documents and settlement positions, and in
reviewing and responding to emails. That 11 hours is much less than I actually spent
because I did not record time spent on every document, retainer agreement with our
clients, phone calls or emails.

6. My current hourly rate charged to fee-paying clients is $335.

7. Having practiced law in Fargo for the past 22 years, I am aware of the hourly
rates charged by attorneys with skills, experience and reputation comparable to
Christopher Brancart and Elizabeth Brancart. Those rates range from $325 to more than
$400. Both Brancarts seek an hourly rate of $375 in this case. Based upon my knowledge of
the hourly rates charged by attorneys in Fargo with skills, experience and reputation
comparable to the Brancarts, it is my opinion that an hourly rate of $375 is an hourly rate
that similar attorneys in Fargo would charge. I would emphasize that when I was first
approached by Magistrate Klein and Judge Erickson, I reached out to multiple other Fargo
attorneys as [ knew [ would need someone with more resources and experience to assist. |
was unsuccessful in finding anyone locally to assist. This case would not have gotten to this
point without the Brancarts and as such I frankly submit their requested rate is on the low

end of what would be a fair hourly rate.
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8. In my experience, the range of hourly rates for legal assistants/paralegals in
Fargo can range from is $120 to $150, depending on accreditation and experience. It is the
practice for firms in Fargo to bill separately for legal assistant/paralegal time.

9. When my firm accepted appointment as Plaintiffs’ counsel it was with the
knowledge that the only payment we would receive was if we were able to reach a
favorable judgment or settlement. We have received no payment from any class member
for our work on this case and the payment of our fees will be made only through approval
of the proposed class action settlement.

[ swear that the foregoing is true and correct under penalty of perjury.

Executed on August 20, 2020, at Fargo, North Dakota.

/s/ Joel Fremstad
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UNITED STATES DISTRICT COURT
DISTRICT OF NORTH DAKOTA

RODNEY J. IRELAND, et al.,
Plaintiffs,
No. 3:13-cv-0003-PDW-ARS

V.

CHRISTOPHER D. JONES, etc., et al,,

N N N N N N N N N

Defendants.
DECLARATION OF JAMES TEIGLAND IN SUPPORT OF
PLAINTIFFS’ MOTION FOR ATTORNEYS’ FEES AND COSTS

I, James Teigland, declare as follows:

1. [ am an attorney in good standing admitted to practice in both North Dakota
and Minnesota. [ have personal knowledge of the matters set forth herein, and if called to
testify, would and could competently testify to them.

2. [ received my J.D. from William Mitchell College of Law in 2013. After
graduation I started my own firm where I took on criminal defense and family law cases. In
2014, my firm merged with Fremstad Law. Since that time my practice has focused on civil
litigation and primarily commercial litigation. Since 2014, I have participated in at least five
jury trials, five bench trials, dozens of contested evidentiary hearings, dozens of dispositive,
approximately six arguments or cases in front of the North Dakota Supreme Court and have
been involved in hundreds of lawsuits.

3. Since the fall of 2015, I have been the attorney at Fremstad Law primarily
responsible for this case. Our firm has assisted in the litigation as local counsel in a number
of ways. I have helped coordinate and attend the three settlement conferences before

Magistrate Judge Senechal, I traveled to North Dakota State Hospital and met with clients
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and accompanied plaintiffs’ ADA expert Dr. Robin Wilson in his site inspection and class
member interviews, I worked to obtain the documents responsive to plaintiffs’ subpoena to
the Collection Center, Inc. pertaining to the Debt Class claims, and | have appeared at the
numerous telephonic status conferences, among other things. [ spent 118.7 hours on those
matters.

4, My current hourly rate is $240. That is the rate Fremstad Law charges fee-
paying clients for my work.

5. Other attorneys and legal professionals in our office also worked on this case.
Their qualifications and hourly rates are set forth below.

6. Nick Thornton is an attorney with Fremstad Law. He graduated from the
University of North Dakota School of Law with Distinction in 2006 and then clerked for
Justice Carol Ronning Kapsner at the North Dakota Supreme Court. Mr. Thornton spent five
years with the Fargo Public Defender’s Office and joined Fremstad Law in 2013. He
specializes in criminal defense law. Mr. Thornton’s current hourly rate for fee-paying
clients is $300. Mr. Thornton spent 3 hours on this case consulting on preparing draft
complaints and responding to a motion to dismiss, among other things.

7. Mark Western is an attorney with Fremstad Law. He graduated from the
University of North Dakota School of Law with Distinction in 2007 and practiced with the
Nilles Law firm for 10 years before joining Fremstad Law. Mr. Western specializes in civil
litigation, including business litigation, insurance litigation, and personal injury. Mr.
Western’s current hourly rate for fee-paying clients is $285. Mr. Western spent 4.2 hours
on this case consulting on deposition preparation, which we believed at the time would be

necessary to complete, among other things.
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8. Michelle Hoppe, Marlene Schumacher, Lynne Spaeth, and Katy Tellinghuisen
are either current or former paralegals with the Fremstad Law firm. Each of them has
formal training as either legal assistants or paralegals. Collectively, the firm’s paralegals
spent 24.9 hours on this matter. The work performed by them was important to the case
and they performed work that I would have otherwise had to handle. Fremstad Law
charges fee-paying clients $145 per hour for work performed by paralegals.

9. Attached hereto as Exhibit A is a true and correct copy the time records kept
contemporaneously in this case for the period of July 2013 to June 5, 2019. I have reviewed
those records and removed any time that was duplicative or unnecessary. That actual
amount of time the firm spent on the case was higher as the firm often did not record time
for reviewing emails and documents or downloading documents or maintaining a file.

10.  Itis the practice of law firms in Fargo to bill clients separately for out-of-
pocket expenses, including for court filing fees, experts, depositions, FedEx, private
investigators, witness fees, service of process, travel costs, mileage, significant copying
expenses, and postage, among other things.

11.  Fremstad Law seeks reimbursement for the following litigation costs and
expenses as set forth below. Each of those costs and expenses were actually and

necessarily incurred in the litigation of this case and each has already been paid.

2016-05-26  Schumacher, Ireland, et al - General E125 1.00 $164.000
Marlene

2013-12-02  Hoppe, Michelle Ireland, et al. - General E125

20131202  Hoppe, Michelle Ireland, et. al. - General E125

20131121 Hoppe, Mic Ireland, et. al. - General E127 192.00 $0.100

Search Total

[ swear that the foregoing is true and correct under penalty of perjury.

§$164.00

§70.00

§30.00

§19.20

§283.20
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Executed on August 20, 2020, at Fargo, North Dakota.

/s/ James Teigland
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EXHIBIT A
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